Florida Senate - 2003 SB 2-D

By Senator Jones

13-2724D- 03
1 A bill to be entitled
2 An act relating to nedical incidents; providing
3 | egislative findings; creating s. 395. 0056,
4 F.S.; requiring the Agency for Health Care
5 Adm ni stration to review conplaints submtted
6 if the defendant is a hospital; anending s.
7 395.0191, F.S.; deleting a requiremnment that
8 persons act in good faith to avoid liability or
9 discipline for their actions regarding the
10 awar di ng of staff nenbership or clinica
11 privileges; anending s. 395.0197, F.S.
12 relating to internal risk managenent prograns;
13 requiring a systemfor notifying patients that
14 they are the subject of an adverse incident;
15 requiring that an appropriately trai ned person
16 give notice; requiring licensed facilities to
17 annual ly report certain infornmation about
18 health care practitioners for whomthey assune
19 liability; requiring the Agency for Health Care
20 Adm ni stration and the Departnent of Health to
21 annual ly publish statistics about |icensed
22 facilities that assune liability for health
23 care practitioners; repealing the requirenent
24 that licensed facilities notify the agency
25 within 1 business day of the occurrence of
26 certain adverse incidents; repealing s.
27 395.0198, F.S., which provides a public records
28 exenption for adverse incident notifications;
29 creating s. 395.1012, F.S.; requiring
30 facilities to adopt a patient safety plan
31 providing requirenents for a patient safety
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1 plan; requiring facilities to appoint a patient
2 safety officer and a patient safety comittee
3 and providing duties for the patient safety

4 of ficer and conmittee; creating s. 395.1051

5 F.S.; requiring certain facilities to notify

6 patients about adverse incidents under

7 specified conditions; creating s. 456. 0575,

8 F.S.; requiring licensed health care

9 practitioners to notify patients about adverse
10 i ncidents under certain conditions; providing
11 civil immnity for certain participants in

12 qgqual ity inprovenment processes; defining the

13 terns "patient safety data" and "patient safety
14 organi zation"; providing for use of patient

15 safety data by a patient safety organization
16 providing |limtations on use of patient safety
17 data; providing for protection of

18 patient-identifying information; providing for
19 determ nati on of whether the privilege applies
20 as asserted; providing that an enpl oyer may not
21 take retaliatory action agai nst an enpl oyee who
22 makes a good-faith report concerning patient

23 safety data; anending s. 456.013, F.S.

24 requiring, as a condition of |icensure and

25 license renewal , that physicians and physician
26 assi stants conpl ete continui ng education

27 relating to nmisdiagnosed conditions as part of
28 a continuing education course on prevention of
29 nedi cal errors; anending s. 456.025, F.S.

30 elimnating certain restrictions on the setting
31 of licensure renewal fees for health care
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1 practitioners; anending s. 456.039, F.S.

2 revising requirenents for the infornmation

3 furnished to the Departnent of Health for

4 | i censure purposes; anmending s. 456.041, F.S.
5 relating to practitioner profiles; requiring

6 the Departnent of Health to conpile certain

7 specified information in a practitioner

8 profile; establishing a tinmefrane within which
9 certain health care practitioners nmust report
10 specified information; providing for

11 disciplinary action and a fine for untinely

12 subm ssi ons; del eting provisions that provide
13 that a profile need not indicate whether a

14 crimnal history check was perforned to

15 corroborate information in the profile;

16 aut hori zi ng the departnent or regul atory board
17 to investigate any information received;

18 requiring the departnent to provide an

19 easy-to-read narrative explanation concerning
20 final disciplinary action taken against a

21 practitioner; requiring a hyperlink to each

22 final order on the departnment's website which
23 provides information about disciplinary

24 actions; requiring the departnent to provide a
25 hyperlink to certain conparison reports

26 pertaining to clains experience; requiring the
27 departnment to include the date that a reported
28 di sciplinary action was taken by a |licensed

29 facility and a characterization of the

30 practitioner's conduct that resulted in the

31 action; deleting provisions requiring the
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1 departnment to consult with a regulatory board
2 before including certain information in a
3 health care practitioner's profile; providing a
4 penalty for failure to conply with the
5 timefrane for verifying and correcting a
6 practitioner profile; requiring the departnent
7 to add a statenent to a practitioner profile
8 when the profile information has not been
9 verified by the practitioner; requiring the
10 departnment to provide, in the practitioner
11 profile, an explanation of disciplinary action
12 taken and the reason for sanctions inposed;
13 requiring the departnent to include a hyperlink
14 to a practitioner's website when request ed;
15 providing that practitioners |icensed under ch
16 458 or ch. 459, F.S., shall have claim
17 i nformati on concerning an indemity paynent
18 greater than a specified anbunt posted in the
19 practitioner profile; anmending s. 456.042,
20 F.S.; providing for the update of practitioner
21 profiles; designating a tinmefrane within which
22 a practitioner nust subnmit newinformation to
23 update his or her profile; anending s. 456. 049,
24 F.S., relating to practitioner reports on
25 professional liability clains and actions;
26 revising requirenents for a practitioner to
27 report clainms or actions for nedica
28 mal practice; anending s. 456.051, F.S.
29 establishing the responsibility of the
30 Departnent of Health to provide reports of
31 professional liability actions and
4
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1 bankruptcies; requiring the departnent to

2 i nclude such reports in a practitioner's

3 profile within a specified period; anending s.
4 456. 057, F.S.; allowi ng the departnent to

5 obtain patient records by subpoena w thout the
6 patient's witten authorization, in specified
7 ci rcunstances; anending s. 456.072, F.S.

8 providing for determning the anount of any

9 costs to be assessed in a disciplinary

10 proceedi ng; anmending s. 456.073, F.S.

11 aut hori zing the Departnent of Health to

12 investigate certain paid clains made on behal f
13 of practitioners licensed under ch. 458 or ch
14 459, F.S.; anendi ng procedures for certain

15 di sci plinary proceedings; providing a deadline
16 for raising issues of material fact; providing
17 a deadline relating to notice of receipt of a
18 request for a formal hearing; excepting gross
19 or repeated mal practice and standard-of -care
20 violations fromthe 6-year limtation on

21 i nvestigation or filing of an administrative
22 conpl ai nt; anending s. 456.077, F.S.; providing
23 a presunption related to an undi sput ed

24 citation; revising requirenents under which the
25 Departnent of Health nmay issue citations as an
26 alternative to disciplinary procedures agai nst
27 certain licensed health care practitioners;

28 anending s. 456.078, F.S.; revising standards
29 for determ ning which violations of the

30 appl i cabl e professional practice act are

31 appropriate for nediation; anending s. 458. 320,
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1 F.S., relating to financial responsibility

2 requi rements for nedical physicians; requiring
3 mai nt enance of financial responsibility as a

4 condition of licensure of nedical physicians;
5 providi ng for paynent of any outstanding

6 judgnents or settlenments pending at the tine a
7 physician is suspended by the Departnent of

8 Heal th; requiring the departnent to suspend the
9 | icense of a nedical physician who has not

10 paid, up to the anmounts required by any

11 appl i cabl e financial responsibility provision
12 any outstandi ng judgnent, arbitration award,
13 ot her order, or settlenent; anendi ng s.

14 459. 0085, F.S., relating to financi al

15 responsibility requirenents for osteopathic

16 physi ci ans; requiring maintenance of financial
17 responsibility as a condition of |icensure of
18 ost eopat hi ¢ physici ans; providing for paynent
19 of any outstandi ng judgnents or settlenents

20 pending at the tine an osteopathic physician is
21 suspended by the Departnent of Health;

22 requiring that the departnent suspend the

23 | icense of an osteopathic physician who has not
24 paid, up to the anmpunts required by any

25 appl i cabl e financial responsibility provision
26 any outstandi ng judgnent, arbitration award,
27 ot her order, or settlenent; anending s.

28 458.331, F.S., relating to grounds for

29 di sciplinary action agai nst a physician

30 redefining the term"repeated mal practice"

31 revi sing the mini mum anount of a clai magai nst
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1 a licensee which will trigger a departnental

2 i nvestigation; requiring that admnistrative

3 orders issued by an adninistrative | aw judge or
4 board for certain practice violations by

5 physi cians specify certain informtion

6 creating s. 458.3311, F.S.; establishing

7 energency procedures for disciplinary actions;
8 anending s. 459.015, F.S., relating to grounds
9 for disciplinary action agai nst an osteopathic
10 physi cian; redefining the term"repeated

11 mal practice"; anmendi ng conditions that

12 necessitate a departnental investigation of an
13 ost eopat hi ¢ physician; revising the m ni mum

14 anmount of a claimagainst a |icensee which wll
15 trigger a departnental investigation; creating
16 s. 459.0151, F.S.; establishing energency

17 procedures for disciplinary actions; anendi ng
18 s. 461.013, F.S., relating to grounds for

19 di sciplinary action against a podiatric
20 physi cian; redefining the term"repeated
21 mal practice"; anendi ng the nini num anount of a
22 cl ai m agai nst such a physician which wll
23 trigger a departnental investigation; requiring
24 that adnministrative orders issued by an
25 adm ni strative |law judge or board for certain
26 practice viol ations by physicians specify
27 certain information; creating s. 461. 0131
28 F.S.; establishing energency procedures for
29 di sciplinary actions; anending s. 466. 028,
30 F.S., relating to grounds for disciplinary
31 action against a dentist or a dental hygienist;
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1 redefining the term"dental mal practice"

2 revising the mni mum anount of a clai magai nst
3 a dentist which will trigger a departnental

4 i nvestigation; requiring that the Division of
5 Adm ni strative Hearings designate

6 adm ni strative | aw judges who have speci al

7 qgqual i fications for hearings involving certain
8 health care practitioners; creating ss. 1004. 08
9 and 1005.07, F.S.; requiring schools, colleges,
10 and universities to include material on patient
11 safety in their curricula if the institution
12 awar ds specified degrees; directing the Agency
13 for Health Care Admi nistration to conduct or
14 contract for a study to determ ne what

15 information to provide to the public conparing
16 hospitals, based on inpatient quality

17 i ndi cators devel oped by the federal Agency for
18 Heal t hcare Research and Quality; requiring the
19 Agency for Health Care Administration to
20 conduct a study on patient safety; requiring a
21 report and subm ssion of findings to the
22 Legislature; requiring the Ofice of Program
23 Pol i cy Anal ysis and Governnent Accountability
24 and the Ofice of the Auditor General to
25 conduct an audit of the health care
26 practitioner disciplinary process and cl osed
27 clains and report to the Legislature; creating
28 a workgroup to study the health care
29 practitioner disciplinary process; providing
30 for workgroup nenbership; providing that the
31 wor kgroup deliver its report by January 1,
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1 2004; anending s. 624.462, F.S.; authorizing
2 health care providers to forma comerci al

3 sel f-insurance fund; anending s. 627.062, F.S.
4 prohi biting the submni ssion of nedica

5 mal practice insurance rate filings to

6 arbitration; providing additional requirenents
7 for nmedical nal practice insurance rate filings;
8 providing that portions of judgnents and

9 settlenments entered agai nst a nedica

10 mal practice insurer for bad-faith actions or
11 for punitive damages agai nst the insurer, as
12 well as related taxable costs and attorney's
13 fees, may not be included in an insurer's base
14 rate; providing for review of rate filings by
15 the Ofice of Insurance Regul ation for

16 excessi ve, inadequate, or unfairly

17 discrimnatory rates; requiring insurers to
18 apply a discount based on the health care

19 provider's | oss experience; requiring the
20 O fice of Insurance Regulation to calculate a
21 presuned factor that reflects the inpact of
22 nedi cal nal practice |egislation on rates;
23 requiring insurers to nake a rate filing
24 reflecting such presuned factor; allow ng for
25 deviations; requiring that rates remain in
26 effect until newrate filings are approved;
27 requiring that the O fice of Program Policy
28 Anal ysi s and Governnent Accountability study
29 the feasibility of authorizing the Ofice of
30 the Public Counsel to represent the public in
31 nedi cal nal practice rate hearings; anending s.
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1 627.357, F.S.; providing guidelines for the

2 formation and regul ation of certain

3 sel f-insurance funds; anmending s. 627.4147,

4 F.S.; revising certain notification criteria

5 for nmedical and osteopathic physicians;

6 requiring prior notification of a rate

7 increase; creating s. 627.41495, F.S.

8 providing for notice to policyhol ders of

9 certain nmedical malpractice rate filings;

10 anending s. 627.912, F.S.; revising

11 requirements for the nedical nal practice closed
12 claimreports that nust be filed with the

13 O fice of Insurance Regul ation; applying such
14 requirements to additional persons and

15 entities; providing for access by the

16 Departnent of Health to such reports; providing
17 for the inposition of a fine or disciplinary
18 action for failing to report; requiring that

19 reports obtain additional infornmation

20 aut hori zi ng the Financial Services Conm ssion
21 to adopt rules; requiring that the Ofice of

22 | nsurance Regul ation prepare sumaries of

23 closed claimreports of prior years and prepare
24 an annual report and analysis of closed claim
25 and insurer financial reports; anending s.

26 641.19, F.S.; revising definitions; providing
27 that health care providers providing services
28 pursuant to coverage provided under a health
29 nmai nt enance organi zati on contract are not

30 enpl oyees or agents of the health mai ntenance
31 organi zation; providing exceptions; anending s.
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1 641.51, F.S.; proscribing a health maintenance
2 organi zation's right to control the

3 prof essi onal judgnment of a physician; providing
4 that a health nmi ntenance organi zati on shal

5 not be vicariously liable for the nedica

6 negl i gence of a health care provider; providing
7 exceptions; amending s. 766.102, F.S; revising
8 requirenents for health care providers who

9 of fer corroborating nedical expert opinion and
10 expert testinony in nedical negligence actions;
11 prohi biting contingency fees for an expert

12 Wi tness; requiring certification that an expert
13 W tness not previously have been found guilty
14 of fraud or perjury; anending s. 766.106, F.S.
15 speci fying sanctions for failure to cooperate
16 With presuit investigations; requiring the

17 execution of nedical release to allow taking of
18 unsworn statenents fromclaimant's treating

19 physicians; inposing linmts on use of such
20 statenents; deleting provisions relating to
21 voluntary arbitration in conflict with s.
22 766. 207, F.S.; revising requirenents for
23 presuit notice and for an insurer's or
24 self-insurer's response to a claim requiring
25 that a clainmant provide the Agency for Health
26 Care Administration with a copy of the
27 conpl ai nt al |l egi ng nedi cal negligence agai nst
28 licensed facilities; requiring that the agency
29 review such conplaints for licensure
30 nonconpl i ance; permtting witten questions
31 during informal discovery; anending s. 766. 108,
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1 F.S.; providing for nmandatory nedi ation

2 amendi ng ss. 766.1115, 766.112, 766.113,

3 766. 201, 766.303, 768.21, F.S.; revising

4 references to "nedical malpractice" to "nedica
5 negl i gence"; anending s. 766.113, F.S.

6 requiring that a specific statenent be included
7 in all nedical negligence settlenent

8 agreenents; creating s. 766.118, F.S.; linting
9 nonecononi ¢ danmages in nedi cal negligence

10 actions; providing legislative findings and

11 i ntent regarding provision of energency nedica
12 services and care; creating s. 766.1185, F.S.
13 providing that an action for bad faith may not
14 be brought against a nedical nal practice

15 insurer if such insurer offers to pay policy
16 limts and neets other specified conditions of
17 settlenment within a specified tine period;

18 providing for factors to be considered in

19 det erm ni ng whet her a nedi cal mal practice
20 i nsurer has acted in bad faith; providing for
21 the delivery of a copy of an anended wi t ness
22 list to the insurer of a defendant health care
23 provider; providing a limtation on the anopunt
24 of damages which may be awarded to certain
25 third parties in actions alleging bad faith by
26 a nedical mal practice insurer; anending s.
27 766. 202, F.S.; redefining the terns "economc
28 damages, " "nedical expert," and "nonecononic
29 damages"; defining the term"health care
30 provider"; creating s. 766.2021, F.S.
31 providing a |limtation on damages agai nst
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1 insurers, prepaid limted health service

2 organi zati ons, health nai ntenance

3 organi zations, or prepaid health clinics for

4 nedi cal negligence of contracted health care

5 providers; requiring actions agai nst such

6 entities to be brought pursuant to ch. 766,

7 F.S.; anmending s. 766.203, F.S.; providing for

8 di scovery of presuit nedical expert opinion

9 anending s. 766.206, F.S.; providing for

10 di smissal of a claimunder certain

11 ci rcunstances; requiring the court to make

12 certain reports concerning a nedical expert who

13 fails to neet qualifications; anending s.

14 766. 207, F.S.; providing for the applicability

15 of the Wongful Death Act and general law to

16 arbitration awards; anending s. 766.209, F.S.

17 revi sing applicable danages available in

18 voluntary binding arbitration relating to

19 cl ains of nedical negligence; creating s.

20 768.0981, F.S.; providing a limtation on

21 damages arising fromvicarious liability for

22 insurers, prepaid limted health service

23 organi zati ons, health nai ntenance

24 organi zations, and prepaid health clinics for

25 actions of a health care provider; anending s.

26 768.13, F.S.; revising guidelines for immunity

27 fromliability under the "Good Samaritan Act";

28 anending s. 768.28, F.S.; providing that health

29 care practitioners furnishing nedical services

30 to student athletes for intercollegiate

31 athl etics under specified circunstances will be
13
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1 consi dered agents of a state university board
2 of trustees; anending s. 768.77, F.S.

3 prescribing a nethod for item zation of

4 speci fic categories of damages awarded in

5 nedi cal nal practice actions; preserving

6 sovereign immunity and the abrogation of

7 certain joint and several liability; anending
8 s. 1006.20, F.S.; requiring conpletion of a

9 uni form partici pati on physical evaluation and
10 hi story formincorporating reconmendati ons of
11 the Anerican Heart Association; deleting

12 revisions to procedures for students' physica
13 exam nations; requiring the Departnment of

14 Health to study the efficacy and

15 constitutionality of nedical review panels;

16 requiring a report; anmending s. 391.025, F.S.
17 addi ng infants recei ving conpensati on awards as
18 eligible for Children's Mdical Services health
19 services; anending s. 391.029, F.S.; providing
20 financial eligibility criteria for Children's
21 Medi cal Services; anending s. 766.304, F.S.
22 limting the use of civil actions when
23 claimants accept awards fromthe Florida
24 Bi rt h- Rel at ed Neurol ogi cal Injury Conpensation
25 Pl an; amending s. 766.305, F.S.; deleting a
26 requi rement for provision of certain
27 information in a petition filed with the
28 Florida Birth-Rel ated Neurol ogical Injury
29 Conpensation Plan; providing for service of
30 copi es of such petition to certain
31 participants; requiring that a claimant provide
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1 the Florida Birth-Rel ated Neurol ogical Injury
2 Conpensation Association with certain

3 information within 10 days after filing such

4 petition; anmending s. 766.309, F.S.; allow ng
5 for clainms agai nst the association to be

6 bi furcated; anmending s. 766.31, F.S.; providing
7 for a death benefit for an infant in the anount
8 of $10,000; limting liability of the clai mant
9 for expenses and attorney's fees; anending s.
10 766. 314, F.S.; revising obsol ete terns;

11 provi di ng procedures by which hospitals in

12 certain counties may pay the annual fees for

13 partici pati ng physicians and nurse m dw ves;

14 providing for annually assessing participating
15 physicians; requiring that the Ofice of

16 Program Pol i cy Anal ysis and Gover nnent

17 Accountability study and report to the

18 Legi sl ature on requirenents for coverage by the
19 Florida Birth-Rel ated Neurol ogical Injury
20 Conpensati on Associ ation; providing
21 appropriations and authorizing positions;
22 providing for construction of the act in pari
23 materia with laws enacted during the 2003
24 Regul ar Session or a 2003 special session of
25 the Legislature; providing for severability;
26 providing effective dates.
27
28 | Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. Findings.--
31
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(1) The Legislature finds that Florida is in the m dst
of a nedical mal practice insurance crisis of unprecedented

nmagni t ude.
(2) The Legislature finds that this crisis threatens

the quality and availability of health care for all Florida

citizens.
(3) The Legislature finds that the rapidly grow ng

popul ati on and the changi ng denographics of Florida nake it

i nperative that students continue to choose Florida as the

place they will receive their nedical educations and practice

nedi ci ne.
(4) The Legislature finds that Florida is anong the

states with the highest nedical nal practice insurance prem uns

in the nation.

(5) The Legislature finds that the cost of nedical

nmal practice i nsurance has increased dramatically during the

past decade and both the increase and the current cost are

substantially higher than the national average.

(6) The Legislature finds that the increase in nedica

mal practice liability insurance rates is forcing physicians to

practice nedicine without professional liability insurance, to

| eave Florida, to not performhigh-risk procedures, or to

retire early fromthe practice of nedicine

(7) The Legislature finds that there are certain

el enents of danmge presently recoverable that have no nonetary

val ue, except on a purely arbitrary basis, while other

el enents of danmge are either easily neasured on a nonetary

basis or reflect ultinmate nonetary | oss.

(8) The CGovernor created the Governor's Sel ect Task

Force on Healthcare Professional Liability |Insurance to study

and make recommendati ons to address these probl ens.
16
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(9) The Legislature has reviewed the findi ngs and

recommendati ons of the Governor's Sel ect Task Force on

Heal t hcare Professional Liability |nsurance.

(10) The Legislature finds that the Governor's Sel ect
Task Force on Healthcare Professional Liability Insurance has

established that a nedical nmalpractice crisis exists in the

State of Florida which can be alleviated by the adoption of

conpr ehensi ve |l egislatively enacted reforns.

(11) The Legislature finds that naking high-quality

health care available to the citizens of this state is an

overwhel mi ng public necessity.

(12) The Legislature finds that ensuring that

physi cians continue to practice in Florida is an overwhel m ng

public necessity.

(13) The Legislature finds that ensuring the

availability of affordable professional liability insurance

for physicians is an overwhel mi ng public necessity.

(14) The Legislature finds, based upon the findings

and recommendati ons of the Governor's Sel ect Task Force on

Heal thcare Professional Liability Insurance, the findings and

reconmendati ons of various study groups throughout the nation

and the experience of other states, that the overwhel m ng

public necessities of making quality health care available to

the citizens of this state, of ensuring that physicians

continue to practice in Florida, and of ensuring that those

physi ci ans have the opportunity to purchase affordabl e

professional liability insurance cannot be net unless a cap on

nonecononi ¢ danages i s i nposed.
(15) The Legislature finds that the high cost of
nedi cal nal practice clains can be substantially alleviated by

17
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1| inposing a limtation on nonecononic danages in nedica

2| mal practice actions.

3 (16) The Legislature further finds that there is no

4 | alternative neasure of acconplishing such result without

5] inposing even greater linits upon the ability of persons to

6 | recover damages for nedical nal practi ce.

7 (17) The Legislature finds that the provisions of this
8| act are naturally and logically connected to each other and to
9| the purpose of naking quality health care available to the

10| citizens of Florida.

11 (18) The Legislature finds that each of the provisions
12| of this act is necessary to alleviate the crisis relating to
13 | nedi cal nal practice insurance.

14 Section 2. Section 395.0056, Florida Statutes, is

15| created to read:

16 395.0056 Litigation notice requirenent.--Upon receipt
17 | of a copy of a conplaint filed against a hospital as a

18 | defendant in a nedical nmal practice action as required by s.
19| 766. 106(2), the agency shall

20 (1) Reviewits adverse incident report files

21 | pertaining to the licensed facility that is the subject of the
22 | conplaint to deternmine whether the facility tinely conplied
23| with the requirenents of s. 395.0197; and

24 (2) Reviewthe incident that is the subject of the

25| conpl ai nt and deternine whether it involved conduct by a

26 | licensee which is potentially subject to disciplinary action
27 Section 3. Subsection (7) of section 395.0191, Florida
28 | Statutes, is anended to read:

29 395.0191 sStaff nenbership and clinical privileges.--
30 (7) There shall be no nonetary liability on the part
31| of, and no cause of action for injunctive relief or damages
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1| shall arise against, any licensed facility, its governing

2 | board or governing board nenbers, nedical staff, or

3| disciplinary board or against its agents, investigators,

4 | witnesses, or enpl oyees, or against any other person, for any

5] action arising out of or related to carrying out the

6 | provisions of this section, absent taken—+n—goeod—ta-th—and

7 | without intentional fraud ra—earryingout—the—provisions—of

8 | thi-s—section.

9 Section 4. Subsections (1), (3), (7), (8), (9, (10),
10 (11, (12), (13), (14), and (15) of section 395.0197, Florida
11| Statutes, are anended to read:

12 395.0197 Internal risk nanagenent program --

13 (1) Every licensed facility shall, as a part of its

14 | admini strative functions, establish an internal risk

15 | managenent programthat includes all of the follow ng

16 | conponents:

17 (a) The investigation and anal ysis of the frequency

18 | and causes of general categories and specific types of adverse
19 ) incidents to patients.

20 (b) The devel opnent of appropriate neasures to

21 | minimze the risk of adverse incidents to patients, including,
22 | but not limted to:

23 1. Risk managenent and risk prevention education and
24 | training of all nonphysician personnel as foll ows:

25 a. Such education and training of all nonphysician

26 | personnel as part of their initial orientation; and

27 b. At least 1 hour of such education and training

28 | annually for all personnel of the licensed facility working in
29 | clinical areas and providing patient care, except those

30 | persons licensed as health care practitioners who are required
31

19
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to conpl ete continuing education coursework pursuant to
chapter 456 or the respective practice act.

2. A prohibition, except when energency circunstances
require otherw se, against a staff nenber of the licensed
facility attending a patient in the recovery room unless the
staff nmenber is authorized to attend the patient in the
recovery roomand is in the conpany of at |east one other
person. However, a licensed facility is exenpt fromthe
two-person requirenent if it has:

a. Live visual observation

b. Electronic observation; or

c. Any other reasonable neasure taken to ensure
patient protection and privacy.

3. A prohibition against an unlicensed person from
assisting or participating in any surgical procedure unless
the facility has authorized the person to do so follow ng a
conpet ency assessnent, and such assistance or participation is
done under the direct and i medi ate supervision of a |icensed
physician and is not otherwi se an activity that may only be
perforned by a |licensed health care practitioner

4. Devel opnent, inplenentation, and ongoi ng eval uation
of procedures, protocols, and systens to accurately identify
patients, planned procedures, and the correct site of the
pl anned procedure so as to mninize the performance of a
surgi cal procedure on the wong patient, a wong surgica
procedure, a wong-site surgical procedure, or a surgica
procedure otherwi se unrelated to the patient's diagnosis or
nmedi cal condition

(c) The analysis of patient grievances that relate to
patient care and the quality of nedical services.

20
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(d) A systemfor inforning a patient or an individua

identified pursuant to s. 765.401(1) that the patient was the
subj ect of an adverse incident, as defined in subsection (5).

Such notice shall be given by an appropriately trai ned person

designated by the licensed facility as soon as practicable to

all ow the patient an opportunity to mnimze danage or injury.

(e) td)y The devel opment and i npl ementation of an
i ncident reporting system based upon the affirmative duty of
all health care providers and all agents and enpl oyees of the
licensed health care facility to report adverse incidents to
the risk nmanager, or to his or her designee, within 3 business
days after their occurrence.

(3) In addition to the programs nandated by this
section, other innovative approaches intended to reduce the
frequency and severity of nedical nalpractice and patient
injury clainms shall be encouraged and their inplenmentation and
operation facilitated. Such additional approaches may i ncl ude
extendi ng internal risk nanagenent prograns to health care
providers' offices and the assuning of provider liability by a
licensed health care facility for acts or om ssions occurring
within the licensed facility. Each licensed facility shal

annually report to the agency and the Departnment of Health the

nane and judgnents entered agai nst each health care

practitioner for which it assunes liability. The agency and

Departnent of Health, in their respective annual reports,

shal|l include statistics that report the nunber of |icensed

facilities that assunme such liability and the nunber of health

care practitioners, by profession, for whomthey assune

liability.
T o The s ot ot . |

| | s | F | ol i |
21
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5

6

7

8

9
10
11
12
13
14
15
16

17

18

19
20
21 (7) 8y Any of the follow ng adverse incidents, whether
22 | occurring in the licensed facility or arising fromhealth care
23| prior to admission in the licensed facility, shall be reported
24| by the facility to the agency within 15 cal endar days after
25 ] its occurrence:
26 (a) The death of a patient;
27 (b) Brain or spinal damage to a patient;
28 (c) The performance of a surgical procedure on the
29 | wong patient;
30 (d) The performance of a wong-site surgica
31 | procedure;

22
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(e) The performance of a wong surgical procedure;

(f) The performance of a surgical procedure that is
nedi cal |y unnecessary or otherwi se unrelated to the patient's
di agnosi s or nedical condition

(g) The surgical repair of damage resulting to a
patient froma planned surgical procedure, where the damage is
not a recogni zed specific risk, as disclosed to the patient
and docunented through the inforned-consent process; or

(h) The performance of procedures to renove unpl anned
foreign objects remaining froma surgical procedure.

The agency may grant extensions to this reporting requirenent
for nmore than 15 days upon justification submitted in witing
by the facility adm nistrator to the agency. The agency nay
require an additional, final report. These reports shall not
be available to the public pursuant to s. 119.07(1) or any
ot her | aw providing access to public records, nor be
di scoverabl e or adnissible in any civil or admnistrative
action, except in disciplinary proceedi ngs by the agency or
the appropriate regulatory board, nor shall they be available
to the public as part of the record of investigation for and
prosecution in disciplinary proceedi ngs nade available to the
public by the agency or the appropriate regul atory board.
However, the agency or the appropriate regulatory board shal
nmake avail able, upon witten request by a health care
pr of essi onal agai nst whom probabl e cause has been found, any
such records which formthe basis of the determ nation of
probabl e cause. The agency may investigate, as it deens
appropriate, any such incident and prescribe neasures that
nmust or nay be taken in response to the incident. The agency
shall review each incident and deterni ne whether it

23
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potentially involved conduct by the health care professiona
who is subject to disciplinary action, in which case the
provisions of s. 456.073 shall apply.

(8) 9y The agency shall publish on the agency's
website, no less than quarterly, a sumary and trend anal ysis
of adverse incident reports received pursuant to this section
whi ch shall not include information that would identify the
patient, the reporting facility, or the health care
practitioners involved. The agency shall publish on the
agency's website an annual summary and trend anal ysis of al
adverse incident reports and nal practice clains information
provided by facilities in their annual reports, which shal
not include information that would identify the patient, the
reporting facility, or the practitioners involved. The
pur pose of the publication of the sutmmary and trend anal ysis
is to pronote the rapid dissenination of information relating
to adverse incidents and mal practice clains to assist in
avoi dance of simlar incidents and reduce norbidity and
nortality.

(9) £36) The internal risk manager of each |icensed
facility shall:

(a) Investigate every allegation of sexual mni sconduct
which is nmade against a nenber of the facility's personnel who
has direct patient contact, when the allegation is that the
sexual m sconduct occurred at the facility or on the grounds
of the facility.

(b) Report every allegation of sexual nisconduct to
the administrator of the licensed facility.

(c) Notify the famly or guardian of the victim if a
m nor, that an allegation of sexual nisconduct has been nade
and that an investigation is being conducted.

24
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(d) Report to the Departnent of Health every

al | egation of sexual mi sconduct, as defined in chapter 456 and

the respective practice act, by a |licensed health care

practitioner that involves a patient.

(10) 1) Any witness who w tnessed or who possesses
actual know edge of the act that is the basis of an allegation
of sexual abuse shall:

(a) Notify the local police; and
(b) Notify the hospital risk manager and the
adni ni strator.

For purposes of this subsection, "sexual abuse" neans acts of
a sexual nature conmitted for the sexual gratification of
anyone upon, or in the presence of, a vulnerable adult,

wi t hout the vulnerable adult's inforned consent, or a m nor.
"Sexual abuse" includes, but is not limted to, the acts
defined in s. 794.011(1)(h), fondling, exposure of a

vul nerable adult's or minor's sexual organs, or the use of the
vul nerabl e adult or minor to solicit for or engage in
prostitution or sexual perfornmance. "Sexual abuse" does not

i nclude any act intended for a valid nedical purpose or any
act which may reasonably be construed to be a norma

caregi ving acti on.

(11) (3¥2) A person who, with malice or with intent to
discredit or harma licensed facility or any person, nakes a
fal se allegation of sexual m sconduct against a nenber of a
licensed facility's personnel is guilty of a m sdeneanor of
t he second degree, punishable as provided in s. 775.082 or s.
775. 083.

(12) 33y In addition to any penalty inposed pursuant
to this section, the agency shall require a witten plan of

25
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correction fromthe facility. For a single incident or series
of isolated incidents that are nonwi Il ful violations of the
reporting requirenents of this section, the agency shall first
seek to obtain corrective action by the facility. |If the
correction is not denmonstrated within the tinmefrane
establ i shed by the agency or if there is a pattern of
nonwi | | ful violations of this section, the agency nay inpose
an adm nistrative fine, not to exceed $5,000 for any violation
of the reporting requirenents of this section. The
adm nistrative fine for repeated nonwi |l ful violations shal
not exceed $10,000 for any violation. The administrative fine
for each intentional and willful violation may not exceed
$25, 000 per violation, per day. The fine for an intentiona
and willful violation of this section may not exceed $250, 000.
In determining the anount of fine to be levied, the agency
shal | be guided by s. 395.1065(2)(b). Fhis—subseetion—does—not
appty—to—thenotiecer+egurenents—under—subsection—{#H—

(13) ¥4 The agency shall have access to all licensed

facility records necessary to carry out the provisions of this
section. The records obtai ned by the agency under subsection
(6), subsection(7){8), or subsection(9)I6)are not
available to the public under s. 119.07(1), nor shall they be
di scoverabl e or adnissible in any civil or admnistrative
action, except in disciplinary proceedi ngs by the agency or
the appropriate regul atory board, nor shall records obtained
pursuant to s. 456.071 be available to the public as part of
the record of investigation for and prosecution in
di sci plinary proceedi ngs nade available to the public by the
agency or the appropriate regulatory board. However, the
agency or the appropriate regulatory board shall nake
avail abl e, upon witten request by a health care professiona
26
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agai nst whom probabl e cause has been found, any such records
which formthe basis of the determ nation of probabl e cause,
except that, with respect to nedical review comittee records,
S. 766.101 controls.

(14) (15) The neetings of the conmittees and governing
board of a licensed facility held solely for the purpose of
achi eving the objectives of risk managenent as provi ded by
this section shall not be open to the public under the
provi sions of chapter 286. The records of such neetings are
confidential and exenpt froms. 119.07(1), except as provided
in subsection(13) (4.

Section 5. Section 395.0198, Florida Statutes, is
r epeal ed

Section 6. Section 395.1012, Florida Statutes, is
created to read

395. 1012 Patient safety.--

(1) Each licensed facility nust adopt a patient safety

plan. A plan adopted to i nplenent the requirenents of 42
C.F.R part 482.21 shall be deened to conply with this
requirenent.

(2) Each licensed facility shall appoint a patient

safety officer and a patient safety comittee, which shal

i nclude at | east one person who is neither enpl oyed by nor

practicing in the facility, for the purpose of pronpting the

health and safety of patients, review ng and eval uating the

guality of patient safety neasures used by the facility, and

assisting in the inplenentation of the facility patient safety

pl an.
Section 7. Section 395.1051, Florida Statutes, is
created to read

27
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395.1051 Duty to notify patients.--An appropriately

trai ned person designated by each |licensed facility shal

i nform each patient, or an individual identified pursuant to

s. 765.401(1), in person about adverse incidents that result

in serious harmto the patient. Notification of outcones of

care that result in harmto the patient under this section

shall not constitute an acknow edgenent or admi ssion of

liability, nor can it be introduced as evi dence.
Section 8. Section 456.0575, Florida Statutes, is
created to read

456. 0575 Duty to notify patients.--Every licensed

health care practitioner shall informeach patient, or an

i ndividual identified pursuant to s. 765.401(1), in person

about adverse incidents that result in serious harmto the

patient. Notification of outcones of care that result in harm

to the patient under this section shall not constitute an

acknowl edgenent of admission of liability, nor can such

notifications be introduced as evi dence.

Section 9. Cvil imunity for nenbers of or

consultants to certain boards, comm ttees, or other

entities.--
(1) Each nenber of, or health care professiona

consultant to, any committee, board, group, conm ssion, or

other entity shall be imune fromcivil liability for any act,

deci si on, omi ssion, or utterance done or namde in perfornmance

of his duties while serving as a nenber of or consultant to

such committee, board, group, conmission, or other entity

establ i shed and operated for purposes of quality inprovenent

review, evaluation, and planning in a state-licensed health

care facility. Such entities nust function primarily to

review, evaluate, or nmake recommendations relating to:
28
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1 (a) The duration of patient stays in health care

2| facilities;

3 (b) The professional services furnished with respect
4]1to the nedical, dental, psychological, podiatric,

5] chiropractic, or optonetric necessity for such services;

6 (c) The purpose of pronpting the nost efficient use of
7 | avail able health care facilities and services;

8 (d) The adequacy or quality of professional services;
9 (e) The conpetency and qualifications for professiona
10 | staff privil eges;

11 (f) The reasonabl eness or appropriateness of charges
12 | rade by or on behalf of health care facilities; or

13 (g) Patient safety, including entering into contracts
14 | with patient safety organizations.

15 (2) Such conmittee, board, group, conmmi ssion, or other
16 | entity nust be established in accordance with state law or in
17 | accordance with requirenents of the Joint Conm ssion on

18 | Accreditation of Healthcare Organi zations, established and

19 | duly constituted by one or nore public or licensed private

20 | hospitals or behavioral health agencies, or established by a
21 | governnental agency. To be protected by this section, the act,
22 | deci sion, omission, or utterance nay not be nade or done in
23| bad faith or with nmalicious intent.

24 Section 10. Patient safety data privilege.--

25 (1) As used in this section, the term

26 (a) "Patient safety data" neans reports nade to

27 | patient safety organi zations, including all health care data,
28 | i ntervi ews, nenoranda, anal yses, root cause anal yses, products
29| of quality assurance or quality inprovenent processes,

30| corrective action plans, or infornmation collected or created
31| by a health care facility licensed under chapter 395, Florida

29
CODING:Words st+ieken are deletions; words underlined are additions.




a Senate - 2003 SB 2-D

Florid
13-2724D- 03

1| Statutes, or a health care practitioner as defined in section
2| 456.001(4), Florida Statutes, as a result of an occurrence
3|related to the provision of health care services which

4 | exacerbates an existing nedical condition or could result in
5linjury, illness, or death.

6 (b) "Patient safety organi zati on" neans any

7 | organi zation, group, or other entity that collects and

8 | anal yzes patient safety data for the purpose of inproving

9| patient safety and health care outcones and that is

10 | i ndependent and not under the control of the entity that

11 | reports patient safety data.

12 (2) Patient safety data shall not be subject to

13 | di scovery or introduction into evidence in any civil or

14 | admini strative acti on. However, information, docunents, or

15| records otherw se available fromoriginal sources are not

16 | i mmune from di scovery or use in any civil or administrative
17 | action nerely because they were al so coll ected, analyzed, or
18 | presented to a patient safety organi zati on. Any person who
19 | testifies before a patient safety organization or who is a
20 | nenber of such a group may not be prevented fromtestifying as
21| to matters within his or her know edge, but he or she may not
22 | be asked about his or her testinobny before a patient safety
23 | organi zation or the opinions formed by himor her as a result
24 | of the hearings.

25 (3) Unless otherwi se provided by law, a patient safety
26 | organi zation shall pronptly renove all patient-identifying
27 | information after receipt of a conplete patient safety data
28 | report unl ess such organi zation is otherwi se pernitted by

29 | state or federal lawto maintain such information. Patient

30 | safety organi zations shall maintain the confidentiality of al
31
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patient-identifying infornmati on and nmay not di ssem nate such

information, except as permitted by state or federal |aw.

(4) The exchange of patient safety data anong health

care facilities |licensed under chapter 395, Florida Statutes,

or health care practitioners as defined in section 456.001(4),

Florida Statutes, or patient safety organi zati ons whi ch does

not identify any patient shall not constitute a waiver of any

privilege established in this section

(5) Reports of patient safety data to patient safety

organi zati ons do not abrogate obligations to nake reports to
the Departnent of Health, the Agency for Health Care
Adm ni stration, or other state or federal regul atory agencies.

(6) An enployer may not take retaliatory action

agai nst an enpl oyee who in good faith makes a report of

patient safety data to a patient safety organi zation.
Section 11. Subsection (7) of section 456.013, Florida
Statutes, is anended to read:

456. 013 Departnent; general |icensing provisions.--

(7) The boards, or the departnment when there is no
board, shall require the conpletion of a 2-hour course
relating to prevention of nedical errors as part of the
licensure and renewal process. The 2-hour course shall count
towards the total nunber of continuing education hours
required for the profession. The course shall be approved by
the board or departnent, as appropriate, and shall include a
study of root-cause analysis, error reduction and prevention
and patient safety. In addition, the course approved by the
Board of Medicine and the Board of Osteopathic Medicine shal
include information relating to the five nbst nisdi agnosed

conditions during the previous biennium as determ ned by the

board.|f the course is being offered by a facility |licensed
31
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1| pursuant to chapter 395 for its enployees, the board nay

2 | approve up to 1 hour of the 2-hour course to be specifically

3| related to error reduction and prevention nethods used in that
4| facility.

5 Section 12. Subsection (1) of section 456.025, Florida
6| Statutes, is anended to read:

7 456. 025 Fees; receipts; disposition.--

8 (1) It is the intent of the Legislature that all costs
9| of regulating health care professions and practitioners shal
10 | be borne solely by licensees and licensure applicants. It is
11 ) also the intent of the Legislature that fees should be

12 | reasonabl e and not serve as a barrier to |icensure. Nbreover,
13 ] it is the intent of the Legislature that the departnment

14 | operate as efficiently as possible and regularly report to the
15| Legi slature additional nethods to stream ine operationa

16 | costs. Therefore, the boards in consultation with the

17 | departnent, or the departnent if there is no board, shall, by
18 | rul e, set renewal fees which

19 (a) Shall be based on revenue projections prepared
20 | using generally accepted accounting procedures;
21 (b) Shall be adequate to cover all expenses relating
22 | to that board identified in the departnment's |ong-range policy
23| plan, as required by s. 456.005;
24 (c) Shall be reasonable, fair, and not serve as a
25| barrier to |licensure;
26 (d) Shall be based on potential earnings from working
27 | under the scope of the license;
28 (e) Shall be simlar to fees inposed on simlar
29 | licensure types;
30 tH—Shatt—not—bernere—than—16—percent—greater—than—the
31 | fee—inposed—Ttor—theprevious—biennum

32
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1 (f)ftg)y Shall not be nore than 10 percent greater than

2| the actual cost to regulate that profession for the previous

3| biennium and

4 (g) th)y Shall be subject to challenge pursuant to

5| chapter 120.

6 Section 13. Paragraph (a) of subsection (1) of section
7| 456. 039, Florida Statutes, is anended to read:

8 456. 039 Designated health care professionals;

9| information required for |icensure.--

10 (1) Each person who applies for initial licensure as a
11 | physician under chapter 458, chapter 459, chapter 460, or

12 | chapter 461, except a person applying for registration

13 | pursuant to ss. 458.345 and 459. 021, nust, at the tine of

14 | application, and each physician who applies for |icense

15 | renewal under chapter 458, chapter 459, chapter 460, or

16 | chapter 461, except a person registered pursuant to ss.

17 | 458. 345 and 459. 021, nust, in conjunction with the renewal of
18 | such license and under procedures adopted by the Departnment of
19| Health, and in addition to any other information that nay be
20| required fromthe applicant, furnish the follow ng information
21| to the Department of Health:

22 (a)1. The nane of each nedical school that the

23 | applicant has attended, with the dates of attendance and the
24 | date of graduation, and a description of all graduate nedica
25 | education conpleted by the applicant, excluding any coursework
26 | taken to satisfy nedical |icensure continuing education

27 | requirenents.

28 2. The nane of each hospital at which the applicant

29 | has privil eges.

30 3. The address at which the applicant will primarily
31| conduct his or her practice.

33
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4. Any certification that the applicant has received
froma specialty board that is recognized by the board to
which the applicant is applying.

5. The year that the applicant began practicing
nmedi ci ne.

6. Any appointnment to the faculty of a nedical schoo
which the applicant currently holds and an indication as to
whet her the applicant has had the responsibility for graduate
nmedi cal education within the nbst recent 10 years.

7. A description of any crimnal offense of which the
appl i cant has been found guilty, regardl ess of whether
adj udi cation of guilt was withheld, or to which the applicant
has pled guilty or nolo contendere. A crininal offense
commtted in another jurisdiction which would have been a
felony or misdeneanor if comritted in this state nust be
reported. If the applicant indicates that a crimnal offense
i s under appeal and subnmits a copy of the notice for appeal of
that crimnal offense, the departnent nust state that the
crimnal offense is under appeal if the crininal offense is
reported in the applicant's profile. If the applicant
indicates to the departnment that a criminal offense is under
appeal, the applicant nust, upon disposition of the appeal
submt to the departnent a copy of the final witten order of
di sposi ti on.

8. A description of any final disciplinary action
taken within the previous 10 years agai nst the applicant by
the agency regul ating the profession that the applicant is or
has been licensed to practice, whether in this state or in any
other jurisdiction, by a specialty board that is recogni zed by
the Anerican Board of Medical Specialties, the Anerican
Osteopathic Association, or a simlar national organization

34
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1| or by a licensed hospital, health naintenance organi zation

2| prepaid health clinic, anbulatory surgical center, or nursing
3 | hone. Disciplinary action includes resignation from or

4 | nonrenewal of nedical staff nmenbership or the restriction of
5| privileges at a licensed hospital, health naintenance

6 | organi zation, prepaid health clinic, anbulatory surgica

7| center, or nursing hone taken in lieu of or in settlenent of a
8 | pending disciplinary case related to conpetence or character
9] If the applicant indicates that the disciplinary action is

10 | under appeal and subnmits a copy of the docunent initiating an
11 | appeal of the disciplinary action, the departnent nust state
12 | that the disciplinary action is under appeal if the

13 | disciplinary action is reported in the applicant's profile.
14 9. Relevant professional qualifications as defined by
15| the applicabl e board.

16 Section 14. Section 456.041, Florida Statutes, is

17 | anended to read:

18 456.041 Practitioner profile; creation.--

19 (1) (a) Beginnring—uly—1—1999-The Depart nent of

20| Health shall conpile the information subnmitted pursuant to s.
21| 456.039 into a practitioner profile of the applicant

22 | submitting the information, except that the Departnent of

23 | Health shall may develop a format to conpile uniformy any

24 | information submitted under s. 456.039(4)(b). Beginning July
25| 1, 2001, the Departnent of Health may conpile the information
26 | submitted pursuant to s. 456.0391 into a practitioner profile
27 | of the applicant submitting the infornation

28 (b) Wthin 30 cal endar days after receiving an update
29 | of information required for the practitioner's profile, the
30 | departnent shall update the practitioner's profile in

31| accordance with the requirenents of subsection (7).
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(2) On the profile published under subsection (1), the

departnment shall indicate if the information provided under s.
456.039(1)(a)7. or s. 456.0391(1)(a)7. is or is not

corroborated by a crimnal history check conducted accordi ng

to this subsection. H—the—infoermation—provided—under—s—

departnent, or the board having regulatory authority over the
practitioner acting on behalf of the departnent, shal

i nvestigate any information received by the departnent or the
board when—+t—has—+easonable—grounds—to—beHevethat—the
practi-tioner—has—viotated—anytawthat—+elates—to—the
practi-tioner—s—practice.

(3) The Department of Health shall may include in each
practitioner's practitioner profile that crinminal information
that directly relates to the practitioner's ability to
conpetently practice his or her profession. The departnment
nmust include in each practitioner's practitioner profile the
following statenent: "The crininal history information, if
any exists, may be inconplete; federal crimnal history

information is not available to the public." The departnment

shal|l provide in each practitioner profile, for every fina

di sciplinary action taken agai nst the practitioner, an

easy-to-read narrative description that explains the

administrative conplaint filed against the practitioner and

the final disciplinary action inposed on the practitioner. The

departnent shall include a hyperlink to each final order

listed inits website report of dispositions of recent

di sciplinary actions taken against practitioners.

36

CODING:Words st+ieken are deletions; words underlined are additions.




a Senate - 2003 SB 2-D

Florid
13-2724D- 03

1 (4) The Departnent of Health shall include, with

2| respect to a practitioner |icensed under chapter 458 or

3| chapter 459, a statenent of how the practitioner has el ected
4] to conply with the financial responsibility requirenments of s.
5] 458.320 or s. 459.0085. The departnent shall include, with

6 | respect to practitioners subject to s. 456.048, a statenent of
7 | how the practitioner has elected to conply with the financial
8 | responsibility requirenents of that section. The departnent

9| shall include, with respect to practitioners |licensed under

10 | ehapter—458—chapter—459—or chapter 461, information rel ating
11 ) to liability actions which has been reported under s. 456. 049
12 | or s. 627.912 within the previous 10 years for any paid claim
13 | that exceeds $5,000. The departnent shall include, with

14 | respect to practitioners |icensed under chapter 458 or chapter
15] 459, information relating to liability actions which has been
16 | reported under ss. 456.049 and 627.912 within the previous 10
17 | years for any paid claimthat exceeds $100, 000. Such cl ai ns

18 | information shall be reported in the context of conparing an
19 | individual practitioner's clains to the experience of other

20| practitioners within the sanme specialty, or profession if the
21 | practitioner is not a specialist—tothe—extent—suech

22 | intermation—is—avaitabletothe bPepartrent—of—Health. The

23 | departnent nust provide a hyperlink in such practitioner's

24 | profile to all such conparison reports.|f infornmation

25| relating to a liability action is included in a practitioner's
26 | practitioner profile, the profile nust also include the

27 | followi ng statenment: "Settlenent of a claimmy occur for a
28 | variety of reasons that do not necessarily reflect negatively
29 | on the professional conpetence or conduct of the practitioner
30| A paynent in settlenent of a nedical nal practice action or

31
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cl ai m shoul d not be construed as creating a presunption that
nmedi cal nal practice has occurred."

(5) The Department of Health shall may—+et include the
date of a hospital or anbul atory surgical center disciplinary

action taken by a |licensed hospital or an anbulatory surgica
center, in accordance with the requirenments of s. 395.0193, in

the practitioner profile. The departnent shall state whether

the action related to professional conpetence and whether it

related to the delivery of services to a patient.
(6) The Departnent of Health may include in the
practitioner's practitioner profile any other information that

is a public record of any governnmental entity and that rel ates
to a practitioner's ability to conpetently practice his or her

prof essi on. However—the—departrent—rust—eonsut—wth—the

(7) Upon the conpletion of a practitioner profile
under this section, the Departnment of Health shall furnish the
practitioner who is the subject of the profile a copy of it
for review and verification. The practitioner has a period of

30 days in which to review and verify the contents of the

profile and to correct any factual inaccuracies in it. The
Departnent of Health shall nake the profile available to the
public at the end of the 30-day period regardl ess of whether

the practitioner has provided verification of the profile

content. A practitioner shall be subject to a fine of up to

$100 per day for failure to verify the profile contents and to

correct any factual errors in his or her profile within the

30-day period. The departnent shall make the profiles
available to the public through the Wrld Wde Wb and ot her
commonly used neans of distribution. The departnent nust
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1| include the followi ng statenment, in boldface type, in each

2| profile that has not been reviewed by the practitioner to

3| which it applies: "The practitioner has not verified the

4 | information contained in this profile.”

5 (8) The Departnent of Health nust provide in each

6| profile an easy-to-read explanation of any disciplinary action
7 | taken and the reason the sanction or sanctions were inposed.

8 (9) The Departnent of Health may provide one link in

9| each profile to a practitioner's professional website if the
10 | practitioner requests that such a link be included in his or
11 | her profile.

12 (10) 8y Making a practitioner profile available to the
13 | public under this section does not constitute agency action
14 | for which a hearing under s. 120.57 may be sought.

15 Section 15. Section 456.042, Florida Statutes, is

16 | anended to read:

17 456.042 Practitioner profiles; update.--A practitioner
18 | nust subnit updates of required information within 15 days

19 | after the final activity that renders such infornmation a fact.
20 | The Departnent of Health shall update each practitioner's

21 | practitioner profile periodically. An updated profile is

22 | subject to the sane requirenents as an original profile wth
23 | respect—to—thepertot—wthinwhich—thepractitioner—may—review
24 | the—profitefor—thepurpose—of—ecorrectingfactuat

25 | irracetractes.

26 Section 16. Section 456.049, Florida Statutes, is

27 | anended to read:

28 456.049 Health care practitioners; reports on

29 | professional liability clains and actions.--

30 - Any practitioner of nedicine licensed pursuant to
31| the provisions of chapter 458, practitioner of osteopathic
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1| medicine |licensed pursuant to the provisions of chapter 459,

2 | podiatric physician licensed pursuant to the provisions of

3| chapter 461, or dentist licensed pursuant to the provisions of
4 | chapter 466 shall report to the Ofice of Insurance Regul ation
5 | depart+went any claimor action for damages for personal injury
6| all eged to have been caused by error, om ssion, or negligence

7]in the performance of such |icensee's professional services or
8 | based on a clai ned perfornmance of professional services

9 | without consent pursuant to r-F—the—<ctatrmwas—nhot—covered—by—an
10 | i i s. 627.912. and—the—ctaim

11 | resutted—i-

12 ta—AtHnaljudgrent—in—any—afrount—

13 thy—A—settterent—in—any—anount—

14 te)—AtHnat—dispoesittitonrnet—resuHtng—in—payrent—on

i

?
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Section 17. Section 456.051, Florida Statutes, is
amended to read:

456. 051 Reports of professional liability actions;
bankruptcies; Departnent of Health's responsibility to
provi de. - -

(1) The report of a claimor action for damages for
personal injury which is required to be provided to the
Departnent of Health under s. 456.049 or s. 627.912 is public
i nformati on except for the nane of the clainmant or injured
person, which remains confidential as provided in ss.

456. 049(2) (d) and 627.912(2)(e). The Departnent of Health
shal |, upon request, make such report available to any person
The departnent shall make such report available as a part of

the practitioner's profile within 30 cal endar days after

receipt.

(2) Any information in the possession of the
Departnent of Health which relates to a bankruptcy proceedi ng
by a practitioner of nedicine |licensed under chapter 458, a
practitioner of osteopathic nmedicine |icensed under chapter
459, a podiatric physician |licensed under chapter 461, or a
dentist licensed under chapter 466 is public information. The
Departnent of Health shall, upon request, nmke such
information avail able to any person. The departnent shall nake

such report available as a part of the practitioner's profile

within 30 cal endar days after receipt.

Section 18. Paragraph (a) of subsection (7) of section
456. 057, Florida Statutes, is anended to read:

42
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1 456. 057 Omnership and control of patient records;

2| report or copies of records to be furnished. --

3 (7)(a)l. The departnent nmay obtain patient records

4 | pursuant to a subpoena wi thout witten authorization fromthe

5| patient if the departnent and the probabl e cause panel of the

6 | appropriate board, if any, find reasonable cause to believe

7| that a health care practitioner has excessively or

8 | inappropriately prescribed any controll ed substance specified

9]in chapter 893 in violation of this chapter or any

10 | professional practice act or that a health care practitioner

11| has practiced his or her profession below that |evel of care,

12 | skill, and treatnent required as defined by this chapter or

13 | any professional practice act and also find that appropriate,

14 | reasonabl e attenpts were nade to obtain a patient rel ease.

15 2. The departnent may obtain patient records and

16 | insurance information pursuant to a subpoena without witten

17 | aut hori zation fromthe patient if the departnent and the

18 | probabl e cause panel of the appropriate board, if any, find

19 | reasonabl e cause to believe that a health care practitioner

20 | has provi ded i nadequate nedi cal care based on term nation of

21 | insurance and also find that appropriate, reasonable attenpts

22 | were made to obtain a patient rel ease.

23 3. The departnent nmay obtain patient records, billing

24 | records, insurance information, provider contracts, and al

25 | attachnments thereto pursuant to a subpoena without witten

26 | authorization fromthe patient if the departnent and probable

27 | cause panel of the appropriate board, if any, find reasonable

28 | cause to believe that a health care practitioner has subnitted

29| a claim statenent, or bill using a billing code that would

30| result in paynment greater in anount than would be paid using a

31| billing code that accurately describes the services perforned,
43
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1| requested paynent for services that were not perforned by that
2| health care practitioner, used infornmation derived froma

3| witten report of an autonobil e accident generated pursuant to
4 | chapter 316 to solicit or obtain patients personally or

5| through an agent regardl ess of whether the information is

6| derived directly fromthe report or a sunmary of that report

7| or from another person, solicited patients fraudul ently,

8 | received a kickback as defined in s. 456.054, violated the

9| patient brokering provisions of s. 817.505, or presented or

10 | caused to be presented a fal se or fraudul ent insurance claim
11 | within the neaning of s. 817.234(1)(a), and also find that,

12 | within the neaning of s. 817.234(1)(a), patient authorization
13 | cannot be obtai ned because the patient cannot be located or is
14 | deceased, incapacitated, or suspected of being a participant
15 in the fraud or schene, and if the subpoena is issued for

16 | specific and rel evant records.

17 4. Notwithstandi ng subparagraphs 1.-3., when the

18 | departnent investigates a professional liability claimor

19 | undertakes action pursuant to s. 456.049 or s. 627.912, the

20 | departnent may obtain patient records pursuant to a subpoena
21 | without witten authorization fromthe patient if the patient
22 | refuses to cooperate or if the departnent attenpts to obtain a
23 | patient release and the failure to obtain the patient records
24 | woul d be detrinental to the investigation.

25 Section 19. Subsection (4) of section 456.072, Florida
26 | Statutes, as anended by section 6 of chapter 2003-411, Laws of
27| Florida, is anended to read:

28 456. 072 G ounds for discipline; penalties

29 | enforcenent. - -

30 (4) In addition to any other discipline inposed

31| through final order, or citation, entered on or after July 1,
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1| 2001, pursuant to this section or discipline inposed through
2| final order, or citation, entered on or after July 1, 2001

3| for a violation of any practice act, the board, or the

4 | departnent when there is no board, shall assess costs related
5] to the investigation and prosecution of the case. Such costs
6| related to the investigation and prosecution include, but are
7| not limted to, salaries and benefits of personnel, costs

8| related to the tine spent by the attorney and ot her personne
9 | working on the case, and any other expenses incurred by the
10 | departnent for the case. The board, or the departnent when

11| there in no board, shall determ ne the anount of costs to be
12 | assessed after its consideration of an affidavit of itenized
13| costs and any witten objections thereto.ln any case where

14 | the board or the departnent inposes a fine or assessnent and
15| the fine or assessnent is not paid within a reasonable tineg,
16 | such reasonable tine to be prescribed in the rules of the

17 | board, or the departnent when there is no board, or in the

18 | order assessing such fines or costs, the departnment or the

19 | Departnent of Legal Affairs may contract for the collection
20| of, or bring a civil action to recover, the fine or

21 | assessnent.

22 Section 20. Subsections (1) and (5) of section

23| 456.073, Florida Statutes, as anmended by section 1 of chapter
24 | 2003-27, Laws of Florida, are anended to read:

25 456.073 Disciplinary proceedings.--Disciplinary

26 | proceedi ngs for each board shall be within the jurisdiction of
27 | the departnent.

28 (1) The departnent, for the boards under its

29 | jurisdiction, shall cause to be investigated any conpl ai nt

30| that is filed before it if the conplaint is in witing, signed
31| by the conplainant, and legally sufficient. A conplaint filed
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by a state prisoner against a health care practitioner
enpl oyed by or otherw se providing health care services within
a facility of the Departnent of Corrections is not legally
sufficient unless there is a showing that the prisoner
conpl ai nant has exhausted all avail abl e admi nistrative
renedies within the state correctional systembefore filing
the conplaint. However, if the Departnent of Health deternines
after a prelimnary inquiry of a state prisoner's conpl ai nt
that the practitioner nmay present a serious threat to the
health and safety of any individual who is not a state
prisoner, the Departnent of Health may determ ne | ega
sufficiency and proceed with discipline. The Departnent of
Health shall be notified within 15 days after the Departnent
of Corrections disciplines or allows a health care
practitioner to resign for an offense related to the practice
of his or her profession. A conplaint is legally sufficient if
it contains ultimte facts that show that a violation of this
chapter, of any of the practice acts relating to the
prof essions regul ated by the departnent, or of any rule
adopted by the departnent or a regulatory board in the
departnment has occurred. In order to determine | ega
sufficiency, the departnment may require supporting information
or docunentation. The departnent nmay investigate, and the
departnment or the appropriate board may take appropriate fina
action on, a conplaint even though the original conplai nant
withdraws it or otherw se indicates a desire not to cause the
conplaint to be investigated or prosecuted to conpletion. The
departnment may investigate an anonynous conplaint if the
conplaint is in witing and is legally sufficient, if the
all eged violation of law or rules is substantial, and if the
departnent has reason to believe, after prelininary inquiry,
46
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that the violations alleged in the conplaint are true. The
departnment may investigate a conplaint nade by a confidenti al
informant if the conplaint is legally sufficient, if the

all eged violation of lawor rule is substantial, and if the
departnent has reason to believe, after prelininary inquiry,
that the allegations of the conplainant are true. The
departnment may initiate an investigation if it has reasonable
cause to believe that a |licensee or a group of |icensees has
violated a Florida statute, a rule of the departnent, or a
rule of a board. Notwithstandi ng subsection (13), the

departnent may investigate information filed pursuant to s.

456.041(4) relating to liability actions with respect to

practitioners |icensed under chapter 458 or chapter 459 which
have been reported under s. 456.049 or s. 627.912 within the
previous 6 years for any paid clai mthat exceeds $50, 000.
Except as provided in ss. 458.331(9), 459.015(9), 460.413(5),
and 461.013(6), when an investigation of any subject is

undertaken, the departnent shall pronptly furnish to the
subj ect or the subject's attorney a copy of the conplaint or
docunent that resulted in the initiation of the investigation
The subject nmay submit a witten response to the information
contained in such conplaint or docunent within 20 days after
service to the subject of the conplaint or docunent. The
subject's witten response shall be considered by the probable
cause panel. The right to respond does not prohibit the
i ssuance of a sunmmary energency order if necessary to protect
the public. However, if the secretary, or the secretary's
desi gnee, and the chair of the respective board or the chair
of its probable cause panel agree in witing that such
notification would be detrinental to the investigation, the
departnment may withhold notification. The departnent may
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1| conduct an investigation without notification to any subject
2]|if the act under investigation is a crimnal offense.

3 (5) A formal hearing before an administrative | aw

4] judge fromthe Division of Administrative Hearings shall be

5| held pursuant to chapter 120 if there are any disputed issues
6| of material fact. The determ nation of whether or not a

7] licensee has violated the |laws and rules regulating the

8 | profession, including a determ nation of the reasonabl e

9| standard of care, is a conclusion of law to be determ ned by
10 | the board, or departnent when there is no board, and is not a
11| finding of fact to be deternined by an admi nistrative | aw

12 | judge. The adm nistrative |aw judge shall issue a recommended
13 | order pursuant to chapter 120. Notwi thstanding s. 120.569(2),
14 | the departnent shall notify the division within 45 days after
15| receipt of a petition or request for a formal hearing. H—any
16 | party—t+aises—an—issue—of—drsputedTact—during—an—inforval

17 | heartng—the—hearing—shaH—be—termnated—antd—aforrat—hearing
18 | pursuant—to—chapter—120-—shatt—beheld-

19 Section 21. Subsections (1) and (2) of section

20 | 456. 077, Florida Statutes, are anended to read:

21 456. 077 Authority to issue citations.--

22 (1) Notwithstanding s. 456.073, the board, or the

23 | departnment if there is no board, shall adopt rules to permt
24 | the issuance of citations. The citation shall be issued to the
25 | subj ect and shall contain the subject's nane and address, the
26 | subject's license nunber if applicable, a brief factua

27 | statenent, the sections of the law allegedly violated, and the
28 | penalty inmposed. The citation nust clearly state that the

29 | subj ect may choose, in lieu of accepting the citation, to

30| follow the procedure under s. 456.073. If the subject disputes
31| the matter in the citation, the procedures set forth in s.
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456. 073 nust be foll owed. However, if the subject does not

di spute the matter in the citation with the departnent within
30 days after the citation is served, the citation becones a

public final order and does not constitute eenstitutes
discipline for a first offense, but does constitute discipline

for a second or subsequent offense. The penalty shall be a

fine or other conditions as established by rule.

(2) The board, or the departnent if there is no board,
shal | adopt rules designating violations for which a citation
may be issued. Such rules shall designate as citation
viol ations those violations for which there is no substanti al
threat to the public health, safety, and welfare or no
violation of standard of care involving injury to a patient.

Violations for which a citation may be issued shall include

vi ol ations of continuing education requirenents; failure to
timely pay required fees and fines; failure to conply with the
requi rements of ss. 381.026 and 381. 0261 regardi ng the

di ssem nation of information regarding patient rights; failure
to conply with advertising requirenents; failure to tinely
update practitioner profile and credentialing files; failure
to display signs, licenses, and pernmits; failure to have
required reference books available; and all other violations
that do not pose a direct and serious threat to the health and
safety of the patient or involve a violation of standard of

care that has resulted ininjury to a patient.

Section 22. Section 456.078, Florida Statutes, is
amended to read:

456. 078 Medi ati on. - -

(1) Notwithstandi ng the provisions of s. 456.073, the
board, or the departnent when there is no board, shall adopt

rules to designate which violations of the applicable
49
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prof essional practice act are appropriate for nediation. The
board, or the departnent when there is no board, shall may

desi gnate as nedi ation of fenses those conplaints where harm

caused by the |icensee:
(a) Is econonic in nature except any act or om ssion

i nvolving intentional m sconduct; e+

(b) Can be renedied by the |icensee; -
(c) |Is not a standard of care violation involving any

type of injury to a patient; or

(d) Does not result in an adverse incident.

(2) For the purposes of this section, an "adverse

i nci dent" neans an event that results in:

(a) The death of a patient;

(b) Brain or spinal danage to a patient;

(c) The performance of a surgical procedure on the

wrong patient;

(d) The performance of a wong-site surgica

pr ocedur e;
(e) The performance of a surgical procedure that is

nedi cal |y unnecessary or otherwi se unrelated to the patient's

di agnosi s or nedical condition

(f) The surgical repair of danage to a patient

resulting froma planned surgical procedure, which damage is

not a recogni zed specific risk as disclosed to the patient and

docunent ed through the inforned-consent process;

(g) The performance of a procedure to renove unpl anned

foreign objects remaining froma surgical procedure; or

(h) The performance of any other surgical procedure

t hat breached the standard of care.

(3)(2r After the departnment deternines a conplaint is
legally sufficient and the alleged violations are defined as
50
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nedi ati on of fenses, the departnent or any agent of the
departnment may conduct informal nediation to resolve the
conplaint. If the conplainant and the subject of the conplaint
agree to a resolution of a conplaint within 14 days after
contact by the nediator, the nediator shall notify the
departnment of the terns of the resolution. The departnent or
board shall take no further action unless the conpl ai nant and
t he subject each fail to record with the departnent an

acknowl edgnent of satisfaction of the terns of nediation
within 60 days of the nediator's notification to the
departnment. A successful nediation shall not constitute

discipline.ln the event the conplainant and subject fail to
reach settlenent terns or to record the required

acknowl edgnent, the departnent shall process the conplaint
according to the provisions of s. 456.073.

(4) 3y Conduct or statenments nade during mediation are
i nadni ssible in any proceedi ng pursuant to s. 456.073.
Further, any information relating to the nediation of a case
shal | be subject to the confidentiality provisions of s.

456. 073.

(5)t4)> No licensee shall go through the nediation
process nore than three tinmes w thout approval of the
departnment. The departnent nmy consi der the subject and dates
of the earlier conplaints in rendering its decision. Such
deci sion shall not be considered a final agency action for
pur poses of chapter 120.

(6) £5r Any board created on or after January 1, 1995,
shall have 6 nonths to adopt rul es designating which
violations are appropriate for nediation, after which tine the
departnent shall have exclusive authority to adopt rules
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1| pursuant to this section. A board shall have conti nui ng

2| authority to amend its rul es adopted pursuant to this section
3 Section 23. Effective upon this act beconing a | aw and
4 | applying to clains accruing on or after that date, section

5| 458.320, Florida Statutes, is anended to read:

6 458.320 Financial responsibility.--

7 (1) As a condition of licensing and maintaining an

8| active license,and prior to the issuance or renewal of an

9| active license or reactivation of an inactive license for the
10 | practice of medicine, an applicant nust shal+ by one of the

11| foll owi ng nethods denpbnstrate to the satisfaction of the board
12 | and the departnent financial responsibility to pay clainms and
13| costs ancillary thereto arising out of the rendering of, or

14| the failure to render, nedical care or services:

15 (a) Establishing and mai ntai ni ng an escrow account

16 | consisting of cash or assets eligible for deposit in

17 | accordance with s. 625.52 in the per clai manpunts specified
18 | in paragraph (b). The required escrow anount set forth in this
19 | paragraph may not be used for litigation costs or attorney's
20| fees for the defense of any nedical mal practice claim

21 (b) Obtaining and mai ntaining professional liability
22 | coverage in an anount not |ess than $100,000 per claim wth a
23 | mi ni rum annual aggregate of not |ess than $300,000, from an

24 | authori zed insurer as defined under s. 624.09, froma surplus
25| lines insurer as defined under s. 626.914(2), froma risk

26 | retention group as defined under s. 627.942, fromthe Joint

27 | Underwriting Association established under s. 627.351(4), or
28 | through a plan of self-insurance as provided in s. 627.357.

29 | The required coverage anount set forth in this paragraph may
30| not be used for litigation costs or attorney's fees for the

31| defense of any nedical nmal practice claim
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(c) Obtaining and mmi ntai ni ng an unexpired,
irrevocable letter of credit, established pursuant to chapter
675, in an anbunt not |ess than $100,000 per claim wth a
m ni nrum aggregate availability of credit of not |ess than
$300, 000. The letter of credit nust shalt+ be payable to the
physi ci an as beneficiary upon presentnent of a final judgnment
indicating liability and awardi ng damages to be paid by the
physi ci an or upon presentnent of a settlenent agreenent signed
by all parties to such agreenent when such final judgnent or
settlenment is aresult of a claimarising out of the rendering
of, or the failure to render, nedical care and services. The
letter of credit may not be used for litigation costs or

attorney's fees for the defense of any nedical nal practice
claim The Such letter of credit nust shat- be nonassi gnabl e
and nontransferable. Such letter of credit nust shatH- be

i ssued by any bank or savings association organi zed and
exi sting under the laws of this state or any bank or savings
associ ati on organi zed under the laws of the United States
whi ch that has its principal place of business in this state
or has a branch office that whieh is authorized under the | aws
of this state or of the United States to receive deposits in
this state.

(2) Physicians who performsurgery in an anbul atory

surgi cal center |icensed under chapter 395 and,as a

continuing condition of hospital staff privileges, physicians
who have with staff privileges nust shatHt al so be—regdired—+to
establish financial responsibility by one of the foll ow ng
nmet hods:

(a) Establishing and mai ntai ni ng an escrow account
consisting of cash or assets eligible for deposit in
accordance with s. 625.52 in the per claimanounts specified
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i n paragraph (b). The required escrow anount set forth in this

par agraph nay not be used for litigation costs or attorney's

fees for the defense of any nedical nal practice claim

(b) Obtaining and mai ntaining professional liability
coverage in an anount not |ess than $250,000 per claim wth a
m ni rum annual aggregate of not |ess than $750,000 from an
aut hori zed insurer as defined under s. 624.09, froma surplus
lines insurer as defined under s. 626.914(2), froma risk
retention group as defined under s. 627.942, fromthe Joint
Underwriting Association established under s. 627.351(4),
through a plan of self-insurance as provided in s. 627.357, or
through a plan of self-insurance which neets the conditions
specified for satisfying financial responsibility in s.

766. 110. The required coverage anount set forth in this

par agraph nay not be used for litigation costs or attorney's

fees for the defense of any nedical nal practice claim

(c) Obtaining and mmai ntaining an unexpired irrevocable
letter of credit, established pursuant to chapter 675, in an
anmount not |ess than $250,000 per claim wth a mninmum
aggregate availability of credit of not |less than $750, 000.
The letter of credit nust shatHt+ be payable to the physician as
beneficiary upon presentnent of a final judgnent indicating
liability and awardi ng danages to be paid by the physician or
upon presentnent of a settlenent agreenent signed by al
parties to such agreenent when such final judgnent or
settlenment is aresult of a claimarising out of the rendering
of, or the failure to render, nedical care and services. The
letter of credit may not be used for litigation costs or

attorney's fees for the defense of any nedical nal practice

claim The Such letter of credit nust shat- be nonassi gnabl e

and nontransferable. The Suech letter of credit nust shatH be
54
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1| issued by any bank or savings association organi zed and

2| existing under the laws of this state or any bank or savings

3 | associ ation organi zed under the laws of the United States

4 | which that has its principal place of business in this state

5] or has a branch office that whieh is authorized under the | aws
6] of this state or of the United States to receive deposits in

7| this state.

8

9 | This subsection shall be inclusive of the coverage in

10 | subsection (1).

11 (3)(a) Fheftnanecral—r+esponstbiHty—regurenrents—of

12 | subseettons—(tr—and{(2)r——shatt—apptyto—ectaims—for—incidents

13 | that—ecetr—en—or—aftter—Jandvary—1—1987—or—the—initia—date—-of
14 | Heensure—+n—this—state—nhichever—+s—tater—

15 tb)y Meeting the financial responsibility requirenents

16 | of this section or the criteria for any exenption from such

17 | requirenments nust shatt be established at the tinme of issuance
18 | or renewal of a |icense efr—oer—after—Jantary—1—1987.

19 (b) t€) Any person may, at any tine, submt to the

20 | departnent a request for an advisory opinion regardi ng such

21 | person's qualifications for exenption

22 (4)(a) Each insurer, self-insurer, risk retention

23 | group, or Joint Underwiting Association nust shatH- pronptly
24 | notify the departnment of cancellation or nonrenewal of

25 | insurance required by this section. Unless the physician

26 | denonstrates that he or she is otherwise in conpliance with

27 | the requirenments of this section, the departnent shall suspend
28 | the license of the physician pursuant to ss. 120.569 and

29| 120.57 and notify all health care facilities |icensed under

30 | chapter 395 of such action. Any suspension under this

31| subsection remai ns shatH—rermain in effect until the physician
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denonstrates conpliance with the requirements of this section.
If any judgnents or settlenents are pending at the tine of

suspensi on, those judgnents or settlenents nust be paid in

accordance with this section unless otherwi se nmutually agreed

toin witing by the parties. This paragraph does not abrogate

a judgnent debtor's obligation to satisfy the entire anount of

any judgnent ;—execept—that—a—t+icense—suspended—under—paragraph

5)-g)—shat—not—ber+eirnstated—untit+—thephystetran

deronstrates—conptance—wth—the—+egurenrents—of—that
provi-sion

(b) If financial responsibility requirenents are net
by mai ntai ning an escrow account or letter of credit as
provided in this section, upon the entry of an adverse fina
judgnent arising froma nedical nalpractice arbitration award,
froma claimof nedical malpractice either in contract or
tort, or fromnonconpliance with the terns of a settlenent
agreenent arising froma claimof nedical nalpractice either
in contract or tort, the licensee shall pay the entire anpunt
of the judgnent together with all accrued interest, or the
anount maintained in the escrow account or provided in the
letter of credit as required by this section, whichever is
|l ess, within 60 days after the date such judgnent becane fina
and subject to execution, unless otherwise nutually agreed to
inwiting by the parties. |If tinely paynent is not nmade by
t he physician, the departnment shall suspend the license of the
physi cian pursuant to procedures set forth in subparagraphs
(5)(g9)3., 4., and 5. Nothing in this paragraph shall abrogate
a judgnent debtor's obligation to satisfy the entire anount of
any judgnent.

(5) The requirenents of subsections (1), (2), and (3)
do shatt+ not apply to:
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(a) Any person licensed under this chapter who
practices nedicine exclusively as an officer, enployee, or
agent of the Federal CGovernnent or of the state or its
agencies or its subdivisions. For the purposes of this
subsection, an agent of the state, its agencies, or its
subdivisions is a person who is eligible for coverage under
any sel f-insurance or insurance program authorized by the
provi sions of s. 768.28(15).

(b) Any person whose |icense has becone inactive under
this chapter and who is not practicing nedicine in this state.
Any person applying for reactivation of a |icense nust show
either that such licensee nmaintained tail insurance coverage
which provided liability coverage for incidents that occurred
on or after January 1, 1987, or the initial date of licensure
in this state, whichever is later, and incidents that occurred
before the date on which the |icense becane inactive; or such
licensee nust subnit an affidavit stating that such |icensee
has no unsatisfied nedical nal practice judgnents or
settlenments at the tinme of application for reactivation

(c) Any person holding a limted license pursuant to
s. 458.317 and practicing under the scope of such linited
i cense.

(d) Any person licensed or certified under this
chapter who practices only in conjunction with his or her
teaching duties at an accredited nedical school or inits main
teaching hospitals. Such person nmay engage in the practice of
nedicine to the extent that such practice is incidental to and
a necessary part of duties in connection with the teaching
position in the nedical school

(e) Any person holding an active license under this
chapter who is not practicing nedicine in this state. |[If such
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1| person initiates or resunes any practice of nedicine in this
2| state, he or she nust notify the departnent of such activity
3]land fulfill the financial responsibility requirenents of this
4| section before resuning the practice of nedicine in this

5| state.

6 (f) Any person holding an active license under this

7 | chapter who neets all of the following criteria:

8 1. The licensee has held an active license to practice
9|in this state or another state or sone conbination thereof for
10 | nore than 15 years.

11 2. The licensee has either retired fromthe practice
12 | of nedicine or maintains a part-tine practice of no nore than
13| 1,000 patient contact hours per year

14 3. The licensee has had no nore than two clains for

15| nedical nal practice resulting in an i ndemity exceeding

16 | $25,000 within the previ ous 5-year period.

17 4. The licensee has not been convicted of, or pled

18 | guilty or nolo contendere to, any crimnal violation specified
19 in this chapter or the nedical practice act of any other

20 | state.

21 5. The licensee has not been subject within the | ast
22 | 10 years of practice to |license revocation or suspension for
23| any period of tine; probation for a period of 3 years or

24 | longer; or a fine of $500 or nore for a violation of this

25| chapter or the nedical practice act of another jurisdiction.
26 | The regul atory agency's acceptance of a physician's

27 | relinqui shnent of a |icense, stipulation, consent order, or

28 | other settlenent, offered in response to or in anticipation of
29 | the filing of adnministrative charges agai nst the physician's
30| license, constitutes shatH—be—construed—as acti on against the
31| physician's license for the purposes of this paragraph
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6. The licensee has submitted a form supplying
necessary information as required by the departnent and an
affidavit affirmng conpliance with the—provistoens—of this
par agr aph.
7. The licensee nust shatt submit biennially to the
departnent certification stating conpliance with the
provi sions of this paragraph. The |icensee nust shatH-, upon
request, denonstrate to the departnent information verifying
conpliance with this paragraph

A licensee who neets the requirements of this paragraph nust
shatH—be—reqgui+ed—etrther—to post notice in the formof a sign
prom nently displayed in the reception area and clearly
noticeable by all patients or provide a witten statenment to
any person to whom nedi cal services are being provided. The
Sueh sign or statenment nust read as foll ows shaH—state that:

"Under Florida |aw, physicians are generally required to carry

nedi cal nal practice insurance or otherw se denponstrate
financial responsibility to cover potential clainms for nedica
mal practice. However, certain part-tine physicians who neet
state requirenments are exenpt fromthe financi al
responsibility law. YOUR DOCTOR MEETS THESE REQUI REMENTS AND
HAS DECI DED NOT TO CARRY MEDI CAL MALPRACTI CE | NSURANCE. Thi s
notice is provided pursuant to Florida |aw "

(g) Any person holding an active license under this
chapter who agrees to neet all of the following criteria:

1. Upon the entry of an adverse final judgnent arising
froma nedical malpractice arbitration award, froma cl ai m of
nmedi cal nal practice either in contract or tort, or from
nonconpliance with the terms of a settlenent agreenent arising
froma claimof nedical malpractice either in contract or
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tort, the licensee shall pay the judgnent creditor the | esser
of the entire amount of the judgnent with all accrued interest
or either $100,000, if the physician is licensed pursuant to
this chapter but does not nmintain hospital staff privileges,
or $250,000, if the physician is |licensed pursuant to this
chapter and mmintains hospital staff privileges, within 60
days after the date such judgnent becane final and subject to
execution, unless otherwise nutually agreed to in witing by
the parties. Such adverse final judgnent shall include any
cross-claim counterclaim or claimfor indemity or
contribution arising fromthe claimof nedical nal practice.
Upon notification of the existence of an unsatisfied judgnment
or paynent pursuant to this subparagraph, the departnent shal
notify the licensee by certified mail that he or she shall be
subject to disciplinary action unless, within 30 days fromthe
date of mmiling, he or she either

a. Shows proof that the unsatisfied judgnent has been
paid in the anmount specified in this subparagraph; or

b. Furnishes the departnent with a copy of a tinely
filed notice of appeal and either:

(1) A copy of a supersedeas bond properly posted in
the anount required by |law, or

(I'1) An order froma court of conpetent jurisdiction
stayi ng execution on the final judgnment pending disposition of
t he appeal

2. The Departnent of Health shall issue an energency
order suspending the license of any |licensee who, after 30
days following receipt of a notice fromthe Departnent of
Health, has failed to: satisfy a nedical malpractice claim
agai nst himor her; furnish the Departnent of Health a copy of
atinely filed notice of appeal; furnish the Departnent of
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Health a copy of a supersedeas bond properly posted in the
anmount required by law, or furnish the Departnent of Health an
order froma court of conpetent jurisdiction staying execution
on the final judgnment pending disposition of the appeal

3. Upon the next neeting of the probabl e cause pane
of the board followi ng 30 days after the date of nmiling the
notice of disciplinary action to the |icensee, the panel shal
nmake a deternination of whether probable cause exists to take
di sciplinary action against the |licensee pursuant to
subpar agr aph 1.

4. If the board determ nes that the factual
requi renments of subparagraph 1. are net, it shall take
disciplinary action as it deens appropriate against the
|icensee. Such disciplinary action shall include, at a
m ni nrum probation of the license with the restriction that
the licensee nust nmake paynents to the judgnent creditor on a
schedul e deternined by the board to be reasonable and within
the financial capability of the physician. Notwthstandi ng any
other disciplinary penalty inposed, the disciplinary penalty
may i nclude suspension of the license for a period not to
exceed 5 years. |In the event that an agreenent to satisfy a
j udgnent has been net, the board shall renpbve any restriction
on the license.

5. The licensee has conpleted a form supplying
necessary information as required by the departnent.

A licensee who neets the requirenents of this paragraph shal

be required either to post notice in the formof a sign

prom nently displayed in the reception area and clearly

noticeable by all patients or to provide a witten statenent

to any person to whom nedi cal services are bei ng provided.
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Such sign or statenent shall state: "Under Florida | aw
physicians are generally required to carry nedical mal practice
i nsurance or otherw se denpnstrate financial responsibility to
cover potential clains for nmedical nmal practice. YOUR DOCTOR
HAS DECI DED NOT TO CARRY MEDI CAL MALPRACTI CE | NSURANCE. Thi s
is pernitted under Florida | aw subject to certain conditions.
Florida | aw i nposes penal ties agai nst noni nsured physicians
who fail to satisfy adverse judgnents arising fromclains of
nmedi cal nal practice. This notice is provided pursuant to
Florida law "

(6) Any deceptive, untrue, or fraudul ent
representation by the licensee with respect to any provision
of this section shall result in permanent disqualification
fromany exenption to mandated financial responsibility as
provided in this section and shall constitute grounds for
di sciplinary action under s. 458. 331

(7) Any licensee who relies on any exenption fromthe
financial responsibility requirenent shall notify the
departnment, in witing, of any change of circunstance
regarding his or her qualifications for such exenption and
shal | denpnstrate that he or she is in conpliance with the
requi renments of this section

(8) Notwithstandi ng any other provision of this

section, the departnent shall suspend the license of any

physi ci an agai nst whom has been entered a final judgnent,

arbitration award, or other order or who has entered into a

settl enment agreenent to pay dammges arising out of a claimfor

nedi cal nal practice, if all appellate renedi es have been

exhausted and payment up to the anounts required by this

section has not been made within 30 days after the entering of

such judgnent, award, or order or agreenent, until proof of
62
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1| paynent is received by the departnent or a paynent schedul e

2 | has been agreed upon by the physician and the clai nant and

3| presented to the departnent. This subsection does not apply to
4 | a physician who has net the financial responsibility

5] requirenents in paragraphs (1)(b) and (2)(b).

6 (9) £8) The board shall adopt rules to inplenent the

7 | provisions of this section.

8 Section 24. Effective upon this act beconing a | aw and
9| applying to clainms accruing on or after that date, section

10 | 459. 0085, Florida Statutes, is anended to read:

11 459. 0085 Financial responsibility.--

12 (1) As a condition of licensing and maintaining an

13| active license,and prior to the issuance or renewal of an

14 | active license or reactivation of an inactive |license for the
15| practice of osteopathic nedicine, an applicant nust shatH- by
16 | one of the followi ng nethods denbnstrate to the satisfaction
17 | of the board and the departnent financial responsibility to

18 | pay clains and costs ancillary thereto arising out of the

19 | rendering of, or the failure to render, nedical care or

20 | servi ces:

21 (a) Establishing and mai ntai ni ng an escrow account

22 | consisting of cash or assets eligible for deposit in

23 | accordance with s. 625.52 in the per-claimanounts specified
24 | in paragraph (b). The required escrow anount set forth in this
25 | paragraph may not be used for litigation costs or attorney's
26 | fees for the defense of any nedical mal practice claim

27 (b) Obtaining and mai ntaining professional liability
28 | coverage in an anount not |ess than $100,000 per claim wth a
29 | mi ni rum annual aggregate of not |ess than $300,000, from an

30 | authorized insurer as defined under s. 624.09, froma surplus
31| lines insurer as defined under s. 626.914(2), froma risk
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1| retention group as defined under s. 627.942, fromthe Joint

2| Underwriting Association established under s. 627.351(4), or
3| through a plan of self-insurance as provided in s. 627.357.

4| The requi red coverage anount set forth in this paragraph nmay
5] not be used for litigation costs or attorney's fees for the
6 | defense of any nedical nal practice claim

7 (c) Obtaining and mai ntai ning an unexpired,

8| irrevocable letter of credit, established pursuant to chapter
9] 675, in an amount not |ess than $100,000 per claim wth a
10 | mi ni num aggregate availability of credit of not |ess than

11 | $300, 000. The letter of credit nust shatt be payable to the
12 | osteopat hi c physician as beneficiary upon presentnent of a
13| final judgnent indicating liability and awardi ng damages to be
14 | paid by the osteopathic physician or upon presentnent of a
15| settl enent agreenent signed by all parties to such agreenent
16 | when such final judgnent or settlenent is a result of a claim
17 | arising out of the rendering of, or the failure to render

18 | nedi cal care and services. The letter of credit nmay not be
19 | used for litigation costs or attorney's fees for the defense
20| of any nedical malpractice claim The Suetr | etter of credit
21 | nust shal be nonassi gnabl e and nontransferable. Such letter
22 | of credit nust shatH be issued by any bank or savings

23 | associ ation organi zed and existing under the |aws of this

24 | state or any bank or savi ngs association organi zed under the
25| laws of the United States which that has its principal place
26 | of business in this state or has a branch office that whieh is
27 | authorized under the laws of this state or of the United

28 | States to receive deposits in this state.

29 (2) Osteopathic physicians who performsurgery in an
30 | anbul atory surgical center |licensed under chapter 395 and, as
31| a continuing condition of hospital staff privileges,
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ost eopat hi ¢ physici ans who have with staff privileges nust
shat al so be—+eguired—+to establish financial responsibility
by one of the foll owi ng nethods:

(a) Establishing and mai ntai ni ng an escrow account
consisting of cash or assets eligible for deposit in
accordance with s. 625.52 in the per-clai manounts specified
i n paragraph (b). The required escrow anount set forth in this

par agraph nay not be used for litigation costs or attorney's

fees for the defense of any nedical nal practice claim

(b) Obtaining and mai ntaining professional liability
coverage in an anount not |ess than $250,000 per claim wth a
m ni rum annual aggregate of not |ess than $750,000 from an
aut hori zed insurer as defined under s. 624.09, froma surplus
lines insurer as defined under s. 626.914(2), froma risk
retention group as defined under s. 627.942, fromthe Joint
Underwriting Association established under s. 627.351(4),
through a plan of self-insurance as provided in s. 627.357, or
t hrough a plan of self-insurance that whieh neets the
conditions specified for satisfying financial responsibility
ins. 766.110. The required coverage anount set forth in this

par agraph nay not be used for litigation costs or attorney's

fees for the defense of any nedical nal practice claim

(c) Obtaining and mai ntai ni ng an unexpired,
irrevocable letter of credit, established pursuant to chapter
675, in an anbunt not | ess than $250,000 per claim wth a
m ni nrum aggregate availability of credit of not |ess than
$750,000. The letter of credit nust shalt be payable to the
ost eopat hi ¢ physician as beneficiary upon presentnent of a
final judgnent indicating liability and awardi ng danages to be
pai d by the osteopathic physician or upon presentnent of a
settl enment agreenent signed by all parties to such agreenent
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1| when such final judgnent or settlenent is a result of a claim
2| arising out of the rendering of, or the failure to render

3 | nedical care and services. The letter of credit may not be

4| used for litigation costs or attorney's fees for the defense
5] of any nedical nalpractice claim The Sueh letter of credit

6 | nust shat+ be nonassi gnabl e and nontransferable. The Sueh

7| letter of credit nust shatt be issued by any bank or savi ngs
8 | associ ation organi zed and existing under the laws of this

9| state or any bank or savi ngs association organi zed under the
10 | laws of the United States which that has its principal place
11| of business in this state or has a branch office that whieh is
12 | authorized under the laws of this state or of the United

13| States to receive deposits in this state.

14

15| This subsection shall be inclusive of the coverage in

16 | subsection (1).

17 (3)(a) Fheftnaneral—r+esponstbiHty—regurenrents—of
18 | subseettons{(tr—and{2)——shatt—apptyto—ectaims—for—incidents
19 | that—eceur—en—or—aftter—Jandvary—1—1987—or—the—initia—date—-of
20 | Heensuretn—this—state—whichever—+stater—

21 tb)y Meeting the financial responsibility requirenents
22 | of this section or the criteria for any exenption from such
23 | requirenments nust shat- be established at the tine of issuance
24 | or renewal of a |icense en—er—after—Jantary—1—1987.

25 (b) t€) Any person may, at any tine, submt to the

26 | departnment a request for an advisory opinion regardi ng such
27 | person's qualifications for exenption

28 (4)(a) Each insurer, self-insurer, risk retention

29 | group, or joint underwiting association nust shatH- pronptly
30| notify the departnent of cancellation or nonrenewal of

31| insurance required by this section. Unless the osteopathic
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158
physi ci an denonstrates that he or she is otherwise in
conpliance with the requirenents of this section, the
departnment shall suspend the |icense of the osteopathic

physi cian pursuant to ss. 120.569 and 120.57 and notify al
health care facilities |icensed under chapter 395, part IV of
chapter 394, or part | of chapter 641 of such action. Any
suspensi on under this subsection rennins shaH—+erain in
effect until the osteopathic physician denpnstrates conpliance
with the requirenents of this section. |If any judgnents or

settlenments are pending at the tine of suspension, those

judgnents or settlenents nust be paid in accordance with this

section unless otherwise nutually agreed to in witing by the

parties. This paragraph does not abrogate a judgnent debtor's

obligation to satisfy the entire anpbunt of any judgnent exeept
that—a—tHecense—suspended—under—paragraph—(5-{g)—shat-—not—be
. I ey " hvsiel I
. e . ity Ccionm,

(b) If financial responsibility requirenents are net

by mai ntai ning an escrow account or letter of credit as
provided in this section, upon the entry of an adverse fina
judgnent arising froma nedical nalpractice arbitration award,
froma claimof nedical malpractice either in contract or
tort, or fromnonconpliance with the terns of a settlenent
agreenent arising froma claimof nedical nalpractice either
in contract or tort, the licensee shall pay the entire anpunt
of the judgnent together with all accrued interest or the
anount maintained in the escrow account or provided in the
letter of credit as required by this section, whichever is
|l ess, within 60 days after the date such judgnent becane fina
and subject to execution, unless otherwise nutually agreed to
inwiting by the parties. If tinely paynent is not nade by
67
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t he osteopat hic physician, the departnent shall suspend the
|icense of the osteopathic physician pursuant to procedures
set forth in subparagraphs (5)(g)3., 4., and 5. Nothing in
this paragraph shall abrogate a judgnent debtor's obligation
to satisfy the entire anmount of any judgnent.

(5) The requirenents of subsections (1), (2), and (3)
do shatt+ not apply to:

(a) Any person licensed under this chapter who
practices nedicine exclusively as an officer, enployee, or
agent of the Federal CGovernnent or of the state or its
agencies or its subdivisions. For the purposes of this
subsection, an agent of the state, its agencies, or its
subdivisions is a person who is eligible for coverage under
any sel f-insurance or insurance program authorized by the
provisions of s. 768.28(15).

(b) Any person whose |icense has becone inactive under
this chapter and who is not practicing nedicine in this state.
Any person applying for reactivation of a |icense nust show
either that such licensee maintained tail insurance coverage
t hat whieh provided liability coverage for incidents that
occurred on or after January 1, 1987, or the initial date of
licensure in this state, whichever is later, and incidents
that occurred before the date on which the |icense becane
i nactive; or such licensee nust subnit an affidavit stating
that such licensee has no unsatisfied nedical malpractice
judgnents or settlenents at the tine of application for
reactivation.

(c) Any person holding a limted license pursuant to
s. 459.0075 and practicing under the scope of such limted
li cense.
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1 (d) Any person licensed or certified under this

2 | chapter who practices only in conjunction with his or her

3| teaching duties at a college of osteopathic nedicine. Such

4 | person may engage in the practice of osteopathic nedicine to

5] the extent that such practice is incidental to and a necessary
6| part of duties in connection with the teaching position in the
7 | coll ege of osteopathic nedicine.

8 (e) Any person holding an active license under this

9 | chapter who is not practicing osteopathic nedicine in this

10| state. |If such person initiates or resunes any practice of

11 | osteopathic nedicine in this state, he or she nust notify the
12 | departnent of such activity and fulfill the financi al

13 | responsibility requirenents of this section before resum ng

14 | the practice of osteopathic nedicine in this state.

15 (f) Any person holding an active license under this

16 | chapter who neets all of the following criteria:

17 1. The licensee has held an active license to practice
18| in this state or another state or sonme conbi nation thereof for
19 | nore than 15 years.

20 2. The licensee has either retired fromthe practice
21 | of osteopathic nedicine or maintains a part-tine practice of
22 | osteopathic nedici